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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 20460 

WI; 2 0  1991 

MEMORANDUM 

SUBJECT: Suing Owners in Asbestos Demolition and Renovation 
Cases 

FROM : Michael S. Alushin &?R. d A  
Enforcement Counsel for Air 

TO : Regional Counsel 
Regions I-X 

This is a request for your assistance in achieving 
consistency in the treatment of owners of asbestos NESHAP 
demolition and renovation sites. Your cooperation in this effort 
will help to ensure that referrals are filed in court in a timely 
manner. 

asbestos NESHAP demolition and renovation cases from John C. 
Cruden, Chief of the Environmental Enforcement Section at the 
Department of Justice ( D O J ) .  The letter raised the question of 
whether EPA has been consistent in determining whether to sue 
owners in those cases. 

On June 3, 1991, this office received a lette7 concerning 

D O J  provided several examples of 
' referrals in the letter to illustrate this issue. 

EPA's policy is to sue both the owner of the site or 
facility and the party performing the demolition or renovation, 
unless there is a good reason not to do so. 
contained in the memorandum entitled m t i v e  Relief in 
Asbestos D e m P n o  vat ion Cases , 1 Clean Air Act 
Compliance/Enforcement Policy Compendium, 0 D.6. (July 10, 1985), 

vation Cases, Letter from Michael S. Alushin to 
and in &licv on S-a1 Owners in Asbest= 

David T. Buente (April 30, 1990). The rationale for including the 
owner, whether a private party or a municipality, is to ensure 
that qualified contractors are hired to perform these operations, 
and that owners exercise adequate oversight of the contractor's 
work. Examples of circumstances in which it may be appropriate 
to exclude the owner from the case are discussed in our response 
to the D0.Y letter (attached). 

To ensure national consistency and to thereby expedite the 
processing of our referrals, I am asking that you include a 
separate section in your referral packages that justifies any 

This policy is 
. .  

. .  
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UNITED S T A T U  ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, D.C. 20480 

SUBJECT: I n j u n c t i v e  Relief i n  Asbestos Demol i t ion  and 

PROM: Uichae l  S.' Alushin 

R e  nova t  ion Cas ea 

hssocjate Enforcement Counsel 
A i r  Enforcement Div i s ion  

H R . & & d  I 

- 
Eldvard E. Reich. Dir.ector -1% 

' S t a t i o n a r y  Source Compliance D i v i s i o n  

TO : Addressees 

T h i s  memoranhum sets f o r t h  a p o l i c y  regarding i n j u n c t i o n s  
to enforce t h e  N a t i o n a l  Emlssion Standard € o r  Asbestos a g a i n s t  
demol i t i on  and r e n o v a t i o n  sources. This policy w i l l  apply  t o  
all pending and f u t u r e  c i v i l  a c t ions  for v i o l a t i o n s  of  these 
r e g u l a t i o n s .  

The a s b e s t o s . s t a n d a r d s , ' 0 0  C.P.R. 561.140 e t  seq,, 
apply t o  bo th  the p a r t y  performing a d e m o l i t i o n T r  r enova t ion  
(usually a contractor) and t h e  o w n e r  of t h e  s u b j e c t  f a c i l i t y .  
See t h e  preamble to t h e  repromulgat ion o f .  t h e  r e g u l a t i o n s ,  49 
Fed. ;Reg. 13658, 13659 ( A p r i l  5 ,  1 9 R A ) .  The a s b e s t o s  s t r a t e g y  . .. 
documenf i s sued  on April 6.. 1984 sets  f o r t h . g u i d a n c e   for. 
de te rmin ing  vhen t e a  inclutle t h e  f a c i l i t y .  ow.ner as a. defendant  
i n  d c i v i l  a i t i o n  to ' en fo rce  t h e s e  standards. ' .  Fac i l i t y . . ovne r s  
shou ld  generally bc inc luded  as members. of the r e g u l a t e d  
community to. ensure tha t  they h i r e  q u a l i f i e d  contractors t o  
remove a s b e s t o s  prape , r ly .  
r e spons ib ly ,  f o r  example; by h i r i , ng  a r e p u t a b l e  ' c o n t r a c t o r  

perfomance, ' s hdu1g ; the  Agency ,exercise. d i s c t i t i o n .  n o t  t o  sue 
the  owner. 

Only. w h e r e  t he .  owner ha6  a c t e d  

and a t t e m p t i n g  to monitor O r  supe rv i se  t h e  c o n t r a c t o r ' s  - .  . 

. .  ~ 

. .  
- . .  , . .. 

. .  
. , .  

. .  . .  . .. 
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I n  a-st a l l  c i v i l  a c t i o n s  to eneorce a s b e s t o s  r egu la t ions  
a g a i n s t  demolition and renovat ion  sourccs~ the  action is 
t i l e d  a f t e r  t h e  v i o l a t i o n s  have occurred.. I n j u n c t i o n s  are 
therefore directed a t  f u t u r e  demol i t i on  and renovat ian  activit - --_.__ 

erve a i  a more effective 

,Y . 

t 
_ _  - _ _  - 

d e t e r r e n t  than v a u l d  othervise ;x i s t .  

not o r d i n a r i 1 y : f n  the bus iness  o€ asbestos removal. I n  
de t e rmin ing  whether to  s e e k  an i n j u n c t i o n ,  t he  Agency should 
consider t h e  p o t e n t i a l  for f u t u r e  v i o l a t i o n s  d u r i n g  t h e  l i f e  
of the decree. I n j u n c t i o n s  should be sough t  against f a c i l i t y  
owners i f  the d e m o l i t i o n  or renovat ion  which vas t h e  s u b j e c t  
ot t h e  l a w s u i t  is part o€ an  ongoing series of demolition o r .  
r enova t ion  projects, e.g., a program of asbestos removal Erom 
b u i l d i n g s  w i t h i n  a school district, or i f  the f a c i l i t y  owner 
p l a n s  f u r t h e r  projects involv ing  f r iab le  asbestos. If these 
factors are n o t  preeent. an i n j u n c t i o n  is nut  necessary .  

. 
F a c i l i t y  owners  are s i t u a t e d  d i t f e r e n t l y ,  s i n c e  they a r e  

I n j u n c t i v e  relief need n o t  be l i d t e d  to merely a cornand - 
to COmQly  w i t h  the  r egu la t ions .  EqUita-f ou ld  be 
€aahioned to try to prevent) a t  a minimum, r e c u z  t h e  
v i o l a t f o n e  u m = d  i n  t h e  complaint.  I tr  to r  exampi e, a * 
defendan t  gave incamale t e  n o t i f i c a t i o n  of a demol i t i on  project. 
the  Agency-could .seck to  en jo ln  tha t  p a r t r  to  u s e  a spekific 
fane i n  aubpr i t t fng  asbestos n o t i f i c a t i o n s .  
owner h i red  as the lowest bidder a contractor u n q u a l i f i e d  tb 
d e  asbestos work, w e  may. w i s h  to - e n j o i n  the owner to address 
NESRAP cGap l i ance  . in  hll bid specif .Legt ioqs for .jobs involv ing  
a a b e s . t o s .  removal. - . ft' is not possible to p r o v i d e  comprehensive 
g u i d a n c e  on t h e  forn'of i n j u n c t i v e  rklief to be. sough t  i n  a11 
.cases, but the specifics of an  i n j u n c t i o n  can h . w o r k e d  out  
.among' the litigation team as ' t h e  case develops., 

E l l i o t t  Gifberg 'of t h e  A i r  Enforcement Div i s ion  a t  FTS 382-2864.' ' 

I f ' t h e  . fac i l i ty  

Questions regarding, t h i s  po l i cy  shou ld  b8 directrtd . t o  
.- - 
I..' .. 

*If a' c i v i l  action is. f f led  for  a n  'ongoing v i o l a t i o n ,  
i n j u n c t i v e  relief shou ld  be sought. against  a l l  defendants ,  La . ' 

a t  ford t h e  greatest chance of effectua,ting immediate compliance. . . '  . .  
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Addressaes: 

Regional Counseb 
Rogions 1-x 

cc t 

. . .  

A i r  Management Div is ion Diroctore 
Regions t r  111, V, and I X  

bir and Waste Wanagemont Div i s ion  Directors 
Regions I1 and VI 

A i r  and Tories D i v i s i o n  Directors 
Regions V I f ,  VfII, and X 

A i r r  pesticides, and Ioxicr Hanageaent Division Directar 
Region IV 

Regional Enforcement Contacts 

- 

Region8 I-x 

Davia Buente,  Acting, Chief 
Environmental Enfarcemont Sect ion 
Department of J u s t i c e  

. .  . .  

. .  
. .  
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' UNlTm STATES ENVIRONMENTAL PROTECTION AGENCY . , -. 
" WASHINGTON, 0.C 20660 
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m o p  
EhmRCe)nBKTINo 

David T.  BUente, Chief 
Environmsntal Enforcement Section 
Land and Natural Resources Division' 

P.O. BOX'7611 

. c a M P L ~ K H ( I D R B K 1  . U.S. Department of Justice . .  

Ben Franklin Post Office . . 
Washington, D.C. 20044 . .  . .  

. .  
. .  .Re: Policy on Suingy.Xunicipal in Asbestos. .. .. 

. Demolition/Renovation case5, . .  

. .  

'. j 
enforcement and hope this. L e t t - e n t  ! .  . . ! . '  a 

.. . Dear e. Buente: .. . . . . 

=A's policy OB s 
minx you'for your letter' .of ~ e b r u e  '21, 1990 regarding 

e r s  in asbestos NESXAP cases. - 1  
. .  . .  

I appreciate the %%k your Depa-e S . .  

. .. policy in this.. area. .. . .  . .  
. The preamble to the A p r i l  5, I984 repromulgation of the 

asbestos HESUP' expressed the Agency's legal intepxetation that . 
the asbestos regulations apply t o  the om.ers of demolition Bnd 
renovation sites. contemporaneous w i t h  M a t  repromulgation, EPA 
issued an Asbestos Strategy on A p r i l  6,..1984:. . That .. strategy . ' 

said; on page , ~ 6 :  

. .  . "The asbestos t - l i t ions =;ply to' #own= or 
. operator' of a demolition or renovation operation. -'=A has '.. 

. site and. the party pergordng the daplit ion or renovatzon, . ' . ' . usually a contraer9  This posithn b. reiterated %a. ?he . 
; . '. preaable t o  .the repe$muIgataon oL. the s t a n d d . .  .a a 

' .general ~ e , L f h s ; R e g i o n . ~ u I & . k l s a  .proteed a w .  ' ' ' 

. the.  site, owner.- 'wever,'the' Regi0n;may exagcaa ~ : , . ' _ .  

. -. .. 
. .  . .  , . ,  

xonstrued thi& language to include both the ownerof the . .  

. ~ . '  - .. 
i .  . -.., . .. . ' 

. . disa@tion- .  vh&' 'm.:q&rcan show .-that tha contrack or . '. . :  
. ' bib specfficatioirs :required thae.tha.-damlition .. *. 

referenced the A p r i l '  a, 1984 Asbestos stratasy Do-ent. The .. 
. . . . .  contractor comply vi-. the asbestos. regulatiogas . R', 

o ~ r  m y  LO, 1985 Ipolicy,. vhish ve' previously sent your 
. . .  

. 

. . .. .. . July 10, 1985 document'said: 
. .  

Only where the',ovner has acted responsibly, for 
. . 8 ' .  , .  
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. .  example, by h i r i n q  a reputable contractor and 
attempting- t o  monitor or supervise the contractorts 
performance, should M e  Agency exercise discretion n o t  
to sue the ouner." 

N e i t h e r  the A p d 1  1984-'strategy nor the July 1985 policy 
"-;;distinguished between'muzaieipal and other defendants. attrough 

your February 21, 1990 letter Suggests that +he EPA policies 
apply only to act ions seeking i n i u n c t b  relief, as ve indicated 
i n  the A p r i l  1984 strategy, VB intended our policy to apply to 
claims f o r  injunct ive relief and penalties. 

We have been p u r s u i n g - m e r s  for years .  YOU mentioned that 
-ve had not  always sued owners, .especially where it concerns local 
government ent'ities. AS OLV analysis of the past tplo years Qf 
asbestos referrals indicates, w e  always sue owners, even local 
governments, unless there is a good reason not  to do so. I am 
n o t  avare o f  any cask i n  vhich the omission of owners vas 
unjustified. If you are aware of  any exmpres, please let me 
know. W e  do n e t  distinguish municipal e.wners from private ovners 
vhen deciding vhether to refer an oomer,aS a potential defendant. 

In conclusion, 've-yq 9-r alties as 
e 

ent e n t i t i e s ,  unless there 
vel1 as injunctivP r - a  
munrcxpautres or a*her. l-=l 

. 
- 

omen would unnecessarily complicate the Case. 

if you wish.to further discuss this issue. 
Please contact  me'at 382-28fQ or Charles Garlow at 475-7088 

. -  . .  
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c=:. JOG sei- 

. .  , .  . .  
R o b e  Varr,Xeuvelen ., . , 
EEs Assistank ekiefs ; -'. 
E e r f R e y  .. 
David Xee 

.. 
. .  Joseph Block : .: - . .  
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